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INTRODUCTION 



1 . The use of wheel clamps to protect private land from trespass by motor vehicles 
has become common over the last few years, in the wake of the successful use of 
wheelclamps by the police on public highways. However, with the increased use of 
wheelclamps on private land has come a reportedly disproportionate rise in bad 
practice. Examples range from inconsiderate or rude behaviour at one end of the scale 
to wholly unreasonable and potentially dangerous activity at the other. The Home 
Office is aware of the public concern about wheelclamping on private land and has 
undertaken some research into the reported problems and available legal remedies. 
There appear to be no easy solutions — and there are many and diverse interests to take 
into account. 

2 . J The purpose of this paper is to examine: 

• the scope of the activity and the main types of “abuse”; 

• the potential relevance of the civil and criminal law; 

• the public interest; 

• options for future action; 

and to invite the views of interested parties on the various options canvassed. 

3. Wheelclamping on the public highway in London is specifically regulated by statute and 
is therefore outside the scope of the paper. This paper is also confined geographically to 
consideration of the situation in England and Wales, as the Scottish position was 
established by the ruling of the High Court of Justiciary in Edinburgh on 12 June 
(Black and Another v Carmichael) that wheelclamping on private land amounts to 
extortion and theft under Scottish law. 

4. The Government expresses no preference for any one of the options 
canvassed in this paper. In deciding on the way forward, it will wish to assess 
the likely effectiveness of possible solutions, and determine the costs and 
benefits of each to the parties concerned, and to the public purse. 
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THE SCOPE OF THE PROBLEM 



5. Wheelclamping is used by landowners to enforce prohibitions on parking - either 
blanket prohibitions or partial restrictions, such as time limits. It is also used in some 
commercial car parks to counter parking without payment. The landowner may 
employ a wheelclamp operator to monitor the land regularly - and clamp vehicles as 
necessary. Alternatively, the landowner may call out the wheelclamp operator on 
noticing an illegally parked vehicle. Others will not employ agents at all, carrying out 
the clamping themselves. It is clear that the use of wheelclamping does have a deterrent 
effect, and is often used to tackle a genuine parking control problem, e.g. vehicles 
parking in front of a factory’s loading bay. Indeed, many landowners see the threat of 
wheelclamping (i.e. putting up warning signs) as sufficient deterrent and never actually 
require the wheelclampers to take action. Although wheelclamps are used mainly in the 
car parks of (or service roads leading to) shops, offices, hospitals or housing estates, 
waste land is also occasionally targeted by the more unscrupulous wheelclamp 
operators. Most landowners pay a “retainer” fee for the services of the wheelclamper, 
although a minority appear to participate in a “profit share” system with the 
wheelclamp operator. 

6. Parking Review magazine estimated in June 1992 that there are “between 75 and 
80 private clamping companies nationally, though many are small.” Since then, 
estimates have been revised upwards, some commentators suggesting that as many as 
1000 wheelclamp operators now exist. But it is difficult to give an accurate number at 
any one time, in part because some wheelclamp operators change their name 
periodically to avoid hostile local reaction to their activities. In addition, the company 
employed by a landowner may contract out the actual clamping and fee collection to 
local operators, or may be operating a franchise system - both of which practices make 
it difficult to determine the actual number of wheelclamp operators. It has also been 
suggested that there is now a significant number of “cowboy” wheelclampers working 
within the industry, attracted by its “easy access” nature: each clamp costs £200-;£300 
and the only other necessary equipment is a van and a mobile telephone. There is 
certainly evidence to suggest that a considerable number of wheelclamp operators are 
not registered companies. The Association of British Wheelclamping Companies 
(ABC) was formed in July 1990 and a Code of Practice drawn up with the intention of 
ensuring that “legal and satisfactory procedures are carried out at all times by members 
when wheelclamping offending vehicles.” The Association now has eight corporate 
members. Some wheelclamping is undertaken by private security firms as part of a 
wider range of services. 

7. Reports from local police forces suggest that the number of private wheelclamping 
incidents that give cause for concern is increasing, but there are no reliable records of 
the frequency of such incidents, as police action is inappropriate in most instances. 
Reported incidents include clamping the cars of an entire church congregation, 
military vehicles, a milk float and an AA breakdown van. More disturbingly, there have 
also been several cases where lone female motorists have been clamped late at night 
and have had to walk home alone because they did not have the money to pay for the 
release of their vehicle. There has been at least one reported case of a clamped vehicle 
being subsequently removed and sold. 
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8. Although this paper focuses on wheelclamping, the Government recognises that 
there are other practices (such as towing away or “blocking in”) which might grow in 
harness with wheelclamping, or as an alternative to it if clamping were made more 
difficult. It may therefore be necessary to consider whether any measures introduced to 
address the problems associated with wheelclamping should extend to cover other 
methods of preventing illegal parking on private land. 
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THE ABUSES 



9. This list has been drawn up following analysis of press reports and the 
correspondence received by Government departments from members of the public 
and MPs over the last six months. It does not purport to be a comprehensive list of all 
possible “abuses”., nor to define bad practice - it is simply a summary of reported 
complaints from motorists. And it is not concerned with wheelclamping on public 
highways, where good practice policies have been developed to avoid those sorts of 
difficulties. 

10. Fees: 

The charge for the removal of a clamp which has been fixed to a vehicle on the public 
highway is currently £38 (set by the Home Secretary) . This fee is designed to reflect the 
cost of clamping, including the cost of employing private contractors to fix the 
wheelclamps (who in turn include a profit element in their charges). Charges for 
release of vehicles clamped on private land are mostly within the range £50-£100, but 
there have been reports of charges up to £240. Receipts are not always available or fail 
to identify the wheelclamp operator’s name, address or telephone number (thus 
preventing the motorist from pursuing a claim against the wheelclamp operator) . The 
fee is almost always demanded in cash and other means of payment refused. If the 
motorist is not immediately able to pay the full amount, valuable personal items have 
on occasion been demanded as guarantees of payment. 

1 1 . Warning Signs: 

In the worst cases there are no signs at all. In other cases, signs are too small, poorly lit 
or not clearly displayed. Signs may fail to mention the threat of wheelclamping (stating 
only that the land is private) or may fail to draw attention to the release fee. 

12. Waiting Time: 

The period before the wheelclamper turns out to release the car can be anything up to 
12 hours. Some firms will not remove clamps after a certain time in the evening, 
forcing the motorist to wait until the following day. Similarly, if the motorist cannot 
pay immediately, the vehicle may be kept for a further period and further charges levied 
to cover the cost of this. (On public highways, by contrast, the Metropolitan Police 
release 48% of clamped cars within 1 hour and 89% within 2 hours. Their target 
maximum is 4 hours. They also provide a round the clock release service). 

13. Behaviour of Wheelclamp Operators: 

Most wheelclamping companies require staff to wear uniforms, but many 
wheelclampers are individual operators who do not wear uniforms or carry any 
identification. Some wheelclamp operators resort to threatening and abusive behaviour 
when motorists refuse to pay the release fee. Even where the wheelclamp operators act 
professionally, the situation is inherently likely to lead to frayed tempers and the risk of 
confrontation. Unsympathetic and inconsiderate action by wheelclamp operators can 
prevent potentially vulnerable groups (women, old people, disabled people) and the 
emergency services from using their vehicles, and may put people in danger as a 
consequence. Decoy vehicles and disguised wheelclampers are also used by the more 
unscrupulous operators to entice or direct motorists onto private land, in order to 
clamp the vehicle. 
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1 4 . Notification of Clamping: 

Wheelclamp operators may fail to leave a clear note of the action they have taken and 
the steps necessary to get the vehicle released. Where notes are left, there may be no 
contact name or company identification given - sometimes only a mobile phone 
number. 

15. The Home Office would be grateful for information and comments on the 
prevalence of such “abuses” (and any other examples of bad practice which 
are not listed here) . It would be particularly helpful to have any estimates 
which recipients might be able to make of the number of individual instances 
of bad practice which currently occur, whether in a particular locality or 
nationally. 
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THE LEGAL POSITION 



16. There has been no test case in England and Wales that might be compared to the 
judgement of the High Court of Justiciary in Scotland as an examination of the basic 
legality of wheelclamping on private land. The Government has therefore sought 
advice from Counsel as to the scope of the criminal and civil law in England and Wales 
in relation to wheelclamping on private land. We have been advised that, because of the 
nature of the criminal and civil law in England and Wales., and the wide variation in 
practice in the use of wheelclamping devices,, it is impossible to give a categorical 
statement of the position in law. Each case will turn on its facts. However, we set out 
below the potential criminal and civil liabilities which may result from wheelclamping 
on private land and draw some conclusions. 

Criminal Law 

17. As far as the criminal law is concerned, the recent judgement in the Edinburgh 
High Court of Justiciary which settles the position in Scotland (see paragraph 3 above) 
provides only limited precedent for England and Wales. The definition of theft under 
English law is rather narrower than in Scotland: in addition to finding that the act of 
wheelclamping amounts to “appropriation of another’s belongings” (the Scottish 
position) it is necessary under s.l of the Theft Act 1968 to establish both dishonesty 
and “an intention permanently to deprive”. These elements are unlikely all to be 
present in most wheelclamping cases. However, it is possible in an extreme case that a 
wheelclamp operator may intend to keep the car clamped for so long that its detention 
will amount to an outright taking and thus the wheelclamp operator may have the 
necessary intention permanently to deprive. In cases where a vehicle is sold by a 
wheelclamp operator (following a motorist’s refusal to pay a release fee) it is also 
possible that the necessary elements of the offence of theft will be present. 

18. Section 12 of the Theft Act 1968 defines the offence of taking a conveyance 
without consent. It is now well established that this requires movement of the 
conveyance concerned and its use as a means of transport. Wheelclamping in itself 
could never amount to this offence. If the vehicle were to be taken to a car pound, an 
offence contrary to this section may have been committed if the vehicle was driven 
rather than towed. 

19. The offence of blackmail under section 21 of the Theft Act 1968 requires the 
making of an unwarranted demand with menaces with a view to gain or with an intent 
to cause loss. The three essential elements of blackmail - namely (1) a demand, (2) 
with menaces, (3) a view to gain, are likely to be present in almost every case of 
wheelclamping. However, the demand must also be unwarranted. This is regarded as 
being the case unless the person making the demand does so “in the belief (a) that 
he/she has reasonable grounds for making the demand and (b) that the use of the 
menaces is a proper means of reinforcing the demand.” There may well be cases where 
the demand would be found to be unwarranted - for example, if the sum demanded for 
a vehicle’s release were excessively high - but in general, the offence does not seem well 
suited to wheelclamping on private property. It is triable only on indictment and was 
clearly designed as a serious criminal offence. 

20. Section 1(1) of the Criminal Damage Act 1971 states that “a person who 
without lawful excuse . . , damages any property belonging to another intending to . . . 
damage any such property . . . shall be guilty of an offence.” Damage in these 
circumstances includes impairment of the value or usefulness of the property, whether 
temporary or permanent. The fixing of a wheelclamp to a vehicle could well amount to 
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damage to the car therefore. However, it is likely to be difficult to prove an absence of 
lawful excuse in many cases of wheelclamping. Where wheelclamp operators can point 
to prominently positioned notices warning motorists that unauthorised parking on the 
land will result in clamping, for example, they will be able to say that they believed the 
motorist had consented to the clamping. Wheelclamp operators might also say that the 
clamping of the vehicle was necessary to protect the rights of the landowner. However, 
there may be some cases (for example, clamping on wasteland) where the conduct of 
the wheelclamp operator is so clearly unjustifiable that the court might find no lawful 
excuse existed. 

Civil Law 

2 1 . The civil wrongs for which the wheelclamp operator may be liable are trespass and 
conversion, both of which amount to wrongful interference with goods under the Torts 
(Interference with Goods) Act 1977. However, many of the cases which underpin the 
law of trespass and conversion and the defences available to those torts are of some 
antiquity, some of them concerned with straying animals rather than wrongfully parked 
vehicles. The relevant legal principles cannot therefore always be clearly stated. 

22. Trespass to property includes any unpermitted contact with or impact upon 
another’s chattel. The essence of trespass in these circumstances is interference with 
the vehicle. 

23. However, there are several defences available to the defendant in a trespass 
action: 

(a) absence of possession (the motorist did not have actual possession or a right 
to the immediate possession of the vehicle) 

(b) volenti non fit injuria (the motorist consented) 

(c) distress damage feasant (where the vehicle was damaging the land) 

(d) absence of actual damage and/or absence of intention 

I he application of any defence to a particular case is not straightforward and would fall 
to a court to judge. We are advised that placing a clamp on a wheel probably could 
amount to trespass to the vehicle to which the wheel belongs, but it must be for a court 
to decide on .the facts of each case whether any actionable wrong has been committed or 
not (i.e. whether or not the motorist consented to the clamping). An action in trespass 
is most likely to succeed if the precise consequences of parking on the property have 
not been clearly advertised to the motorist (see also paragraph 24 below). 

24. The tort of conversion may be relevant to the demand for a release fee. There are 
various ways in which this tort may be committed. In relation to wheelclamping on 
private land, it would arise if the motorist could show that the condition of payment 
demanded by the wheelclamp operator as the price of returning his vehicle was 
unjustifiable or one which he had no right to impose. Again, most of the cases on this 
point are rather old, but we are advised that the wheelclamp operator’s refusal to return 
the vehicle save on payment of a sum of money seems to amount to conversion, unless 
the wheelclamp operator can establish one of the defences available to him or her: 

(a) no deprivation (where the motorist was not deprived of the use of the 
vehicle) 

(b) volenti non fit injuria (the motorist consented) 

25. The first defence is unlikely to succeed, as the clamp clearly does prevent the 
motorist from using the vehicle for the purpose for which it was designed. In order to 
establish the second defence, the wheelclamp operator would probably have to show 
not just that signs had been erected in prominent positions warning motorists that they 
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were at risk of having their vehicle clamped in the event of unauthorised parking, hut 
also that those signs clearly stated that in those circumstances they would have to pay a 
fee in order to secure the release of the vehicle. It should be noted that in Leroy v South 
Coast Security , His Honour Judge Wroath set out the principles involved in the defence 
of volenti non fit injuria and concluded that “each case will fall to be defended on its 
own merits and in many cases, and I would go so far as to suggest the majority of cases, 
I think it is highly unlikely that the defendant will be able to satisfy the court as to all the 
ingredients necessary to justify clamping on the basis of volenti non fit injuria.” On this 
basis, where the sum is not specified on warning notices and is actually wholly 
disproportionate to the trouble, inconvenience, expense and other losses suffered by 
the landowner, the court is likely to hold that the motorist consented only to the 
payment of a reasonable fee. Nevertheless, as in that specific case, if the warning signs 
actually specify the sums to be charged, and the motorist is aware that parking in that 
location is unauthorised but parks regardless, the defence might succeed. 

Position of the Landowner 

26. The legal relations between the landowner and the wheelclamping contractor will 
be a matter of individual contract. However, it seems likely that the landowner invests 
the contractor with the authority both to clamp vehicles which have been parked 
without authority and to demand a fee as the price for the vehicle’s release. In these 
circumstances the landowner will be jointly and severally liable with the contractor for 
any tort committed. However, there may be cases where the wheelclamp operator acts 
outside the scope of the authority invested in him or her, in which event the 
wheelclamp operator alone would be liable. 

Byelaws 

27. Byelaws are a means of prohibiting (rather than authorising) particular activities. 
The Home Office does not offer any model byelaws to prohibit wheelclamping on 
private property and has not, as yet, received any application from local authorities 
wishing to adopt such a measure. Although the development of such model byelaws 
might be a way forward, they are inevitably open to variation by local authorities, which 
would then create more - rather than less - confusion about the legality of the practice. 
Furthermore, byelaws in this area would be extremely difficult to enforce, as officials 
would have no authority to enter private land without the landowner’s permission (and 
it would clearly be in the landowner’s interest to refuse access). We have therefore not 
included byelaws in the Options section below. 

Conclusions on the Law 

28. The Government draws the conclusion from the legal advice it has received that 
legal action against landowners and wheelclamp operators is less likely to succeed if the 
consequences for a motorist of parking on a piece of land are advertised clearly at all 
times, and both landowner and wheelclamper act reasonably in the manner of their 
operation and in relation to the fees demanded for the release of vehicles. Some of the 
more extreme practices of wheelclamp operators may well be found to be unlawful 
under the present civil and criminal law. In addition, wheelclamping that has the 
pursuit of profit, rather than the deterrence of illegal parking, as its primary intention is 
clearly less likely to attract the defences recognised in law. It should also be 
remembered that where wheelclamping leads to assault, intimidation, or a breach of 
the peace (what might be termed “mischiefs on the margin”), the law already offers 
protection. 

29. However, the present law may not always deal easily with such abuses as the late 
night clamping of cars owned by women motorists and the demanding of personal 
property as security, or generally with the overbearing conduct of some wheelclamp 
operators. There remain large areas of the law which are untested and unclear. 
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THE PUBLIC INTEREST 



30. Many commentators have argued that the reported levels of “abuse” and the 
uncertainty surrounding the law merit some kind of controlling intervention by 
Government. If such an intervention is necessary, it is clear that it should seek to strike 
the right balance between the interests of motorists and of landowners. In this section, 
we examine the key interests of both parties. 

Landowners 

3 1 . Landowners have a proper interest in the quiet enjoyment of their property, free 
from intrusion. They may also have commercial or other interests which illegal parking 
may damage (the vehicle parked in a loading bay, for example, or obstructing an access 
road). But it is clearly not in their interests to have vehicles regularly immobilised on 
their property. Prevention of unauthorised parking is the key - the threat of wheel- 
clamping can clearly be an effective strategy and wheelclampers may be regarded as 
providing a service to landowners in pursuit of this interest. Although the law already 
entitles the landowner to sue for trespass in cases of unauthorised parking on private 
land, where conduct involves some minor tortious activity (such as trespass) it is 
routinely the case that redress can only be obtained through litigation, which may be 
inconvenient and involve some cost. Nevertheless, the overall need to preserve the 
peace makes the law cautious about endorsing self-help. 

32. The landowner’s legitimate expectation might then be encapsulated as: 

• the effective prevention, without unreasonable cost or inconvenience, of 
trespass to their property, and 

• the effective protection of commercial and other interests damaged by illegal 
parking on their property. 

Motorists 

33. Motorists clearly have no entitlement to park on private property without 
authority. But the response to such illegal parking, whether inadvertent or not, should 
be proportionate to the nuisance caused. Motorists should not be unreasonably 
deprived of the use of their vehicles, or put in any kind of personal danger. 

34 . The valid expectations of motorists might therefore include: 

• clear warning signs 

• reasonable release fees 

• clear notice of the release procedure and speedy release 

• the acceptance of all reasonable methods of payment 

• relatively simple means of appeal against unreasonable behaviour. 

However, a range of other matters could be added to this list, for example: 

• obligatory use of Home Office type approved/clearly marked wheelclamps 

• special rules for Orange Badge holders 

• landowners should authorise and take responsibility for clamping 

• 24 hour reclaim of vehicles 

• wheelclampers to wear uniforms and carry I.D. 

Wider Public Interest 

35. As noted earlier, wheelclamping on private property has an inherent capacity to 
create tension and conflict between individuals. Where it puts individuals in physical 
danger, its consequences may be very serious indeed. There is a wider public interest, 
therefore, in ensuring that the essentially private matter of controlling parking does not 
give rise to far more serious threats to public order. 
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OPTIONS 



36. A number of options for tackling the problems that attend wheelclamping 
on private land have been considered by the Home Office. These options are 
summarised below. Apart from (F) none of them should be regarded as 
exclusive of another - the way forward may well emerge as a combination of 
several of the ideas. The options are: 

(A) “good practice” guidelines and self-regulation 

(B) clarification of the civil law 

(C) statutory regulation 

(D) statutory licensing of wheelclamp operators 

(E) statutory licensing of land 

(F) outlawing of all wheelclamping on private land 

37. In considering proposals for new regulations, the Government places great 
importance on giving due weight to business’ perception of the proposals’ likely impact 
on business. To measure this impact, a Compliance Cost Assessment (CCA) is 
produced for all such proposals, and made available to business on request. There- 
fore, it would be helpful if wheelclamping operators and landowners, in giving 
their views on the proposals in this paper, could identify and quantify where 
possible any additional direct or indirect costs (recurring and non-recurring) 
that would be likely to arise from any of the options. 

38. It would also be particularly helpful to receive the views from interested 
parties as to the likely financial impact of each option on: 

• the prospective regulating body (where appropriate) 

• motorists 

• the criminal justice system (in particular: the police, the CPS, and the 
courts) 

These issues are picked up more specifically in the discussion of the individual options. 



(A) GOOD PRACTICE GUIDELINES AND SELF-REGULATION 

39. In consultation with interested parties, the Government could draw up a 
reasonably simple Code of Good Practice based on the guidelines already suggested by 
the RAC and AA, the ABC Code of Practice, and the statutorily based guidelines for 
police and local authorities. The Government could then make a statement on the 
issue, to form the basis of advice to motorists and landowners thinking of employing 
wheelclampers. The wheelclamping industry could then be encouraged to embark on a 
determined attempt at self-regulation. This option would rely on the industry being 
organised to a greater extent than appears currently to be the case and on clamping 
operators being willing to go along with self-regulation. 
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40. The ABC has stated that it would welcome Government endorsement of its Code 
of Practice as the accepted industry standard. The ABC Code lays down procedure for 
complaints handling and makes provision for a conciliation and arbitration service, in 
the event that a complaint cannot readily be resolved. However., other parts of the ABC 
Code might be less likely to be universally acceptable e.g. the maximum clamp removal 
fee is set at £60 +VAT (approximately double the public highway release fee). 

4 1 . Questions that arise include: 

• How simple would it be to agree on the terms of the “good practice 
agreement” and to persuade landowners to agree to use self-regulated 
firms rather than “cowboys”? 

• This option would seem to offer no direct solution to the clamping 
of vehicles on waste land or elsewhere purely for profit. Would there 
be any incentive for “cowboys” and unscrupulous landowners to 
co-operate? If not, how might these flaws be remedied? 

• The industry already has a voluntary Code of Practice, to which the 
vast majority of wheelclamp operators do not yet subscribe. How likely 
is it that the industry will co-operate with a new Government-inspired 
self-regulation initiative? Does the nature of the industry make it 
difficult to ensure compliance with any voluntary code? 

• Could a Code of Practice be drawn up without further clarification of 
the law? 



(B) CLARIFICATION OF THE CIVIL LAW 



42. As outlined in paragraphs 16-29 above, the application of the civil and criminal 
law to wheelclamping on private land is not always clear. The advice we have received 
suggests that the civil law is more likely than the criminal law to help motorists combat 
bad practice. However, the law is uncertain, partly because the relevant case law is very 
old. The Courts would be likely to approach the issues involved with a view to trying to 
achieve a workable but fair framework within which wheelclamping on private land can 
lawfully be carried out, consistent with established legal principles. That task might be 
made easier if Parliament were to make clear in statute the law governing civil liability 
in the context of wheelclamping on private land. Rather than actually change the law, 
such legislation would provide an authoritative statement of the law and remove 
uncertainty. 



43. Questions that arise include: 



• Even with clearer law, how effective would the use of the civil law be in 
combating abuse and gaining redress for injured parties? What would 
the costs be and could they be recovered? 



• There would necessarily be some delay before the introduction of 
legislation. How urgent is the need for action in this area? (This 
concern also applies to options C, D, E and F) 
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(C) STATUTORY REGULATION OF THE INDUSTRY 



44. Such regulatory legislation would need first to define the activity, so as to ensure 
appropriate coverage. The Road Traffic Regulation Act of 1984 and Road Traffic Act 
of 1991 - dealing with wheelclamping on public highways - provide a useful starting 
point (section 104 of the 1984 Road Traffic Regulation Act refers to “immobilisation 
devices”). The legislation would also need to define the proper conduct of the activity 
in some detail e.g. it might need to outlaw any wheelclamping on waste land. 

45. Such legislation could create criminal sanctions which would outweigh the 
economic advantage of continuing to operate outside the law. This points to a 
summary offence with large financial penalties, so that essentially law-abiding 
wheelclampers would be properly punished for one-off offences (without causing 
ruination) but cumulative abuses would have the effect of putting operators out of 
business. In addition, the motoring organisations or the ABC - or its equivalent - could 
potentially use civil injunctions against companies which repeatedly offend, with 
contingent penalties for future abuses. As a complementary safeguard (see option D), 
it might be possible to encourage the development of “licensing” of reputable operators 
by the industry. 

46. Regulation would also encourage landowners to draw up contracts with wheel- 
clamp operators reflecting the obligations imposed by legislation. If a wheelclamper 
were to operate in disregard of the regulations set out in statute, with the contractual 
authority of the landowner, a court would be likely to find that both were liable 

47. But this option is arguably a heavy-handed approach, relying largely on the 
deterrent effect of the criminal law - an effect that cannot be guaranteed, particularly if 
enforcement is given a low priority or proves difficult in other respects. An alternative 
to wholesale regulation would be partial coverage, concerned only (for example) with 
the level of fee, or waste land. Another approach would be to create civil sanctions for 
breaches of the practices defined in the legislation, although the deterrent effect of such 
penalties would perhaps be even less certain. 

48. Questions that arise include: 

• How extensive would such legislation need to be? Should it define good 
and bad practice in some detail, or would it be satisfactory to provide 
an outline framework for wheelclamping on private property, within 
which the courts could decide the more detailed points? 

• In particular, what would the proper basis be for deciding on the level 
of fee - should the clamper be able to recover more than the costs of the 
operation, and could this be determined centrally, in terms of a 
nationally set figure? (This is also relevant to options D and E) 

• Would it be possible to define the activity so as to avoid possible 
loopholes, e.g. the creation of a new “towing away” industry? 

• Enforcement might be difficult, given the apparently large number of 
“fly by night” operators and pressure on police resources and 
evidential difficulties are likely in some cases, for example over the 
timing and provision of reasonable warnings and the time taken to 
respond to requests to remove the clamp. Could proceedings be 
brought with a reasonable chance of success? 
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• If the burden of enforcement fell chiefly to the police, this could go 
some way to meeting the need for swift resolution of disputes. However, 
action in this area would have to take its place within the overall 
operational priorities set by each police force. In any case, is it 
appropriate for the police to play such a prominent role in wheel- 
clamping disputes, which are arguably essentially civil matters? 

• Would it be necessary under this option to make provision in the legis- 
lation for some machinery other than the courts for dealing quickly and 
relatively informally with disputes and the compensation of wronged 
motorists. If so, how might this be achieved? 

• Is it right that properly conducted wheelclamping should be permis- 
sible on all private land? Should regulations include provisions as to 
where wheelclamping on private land is acceptable? Is this a realistic 
objective? 

• If statutory regulation appears to be a reasonable possibility, would it 
be better to regulate the industry through the civil, rather than the 
criminal law? What effect would this have on enforcement? Would 
there need to be an agency or agencies with specific responsibility for 
bringing the civil law to bear on individuals and companies ignoring the 
regulations? 

• Would a system of civil sanctions address the dangers created by 
unreasonable clamping at night, for example? Are criminal offences 
required in order to ensure that the police can become involved quickly 
where there is a physical risk to individuals? 



(D) STATUTORY LICENSING OF WHEELCLAMP OPERATORS 

49. A statutory licensing system for wheelclampers would be able to draw on clear 
precedent - for example, the licensing authorities responsible for licensing goods 
vehicles and public service vehicles, with appeal to the transport tribunal. Statutory 
licensing of wheelclamping firms could stand alone (particularly if it was made illegal to 
clamp on any land without the owner’s permission) or could be incorporated into 
statutory regulation of the wheelclamping industry - option C. Failure to comply with 
prescribed methods of operation would in either case result in the trader losing his 
licence and, possibly, criminal sanctions. Wheelclamping firms operating without a 
licence or on waste ground would also attract criminal sanctions, or could simply be 
laid open to civil action. 

50. The legislation would need to spell out the basic criteria for the granting of a 
licence and the requirements of good clamping practice that, if contravened, would 
incur the risk of revocation. The standard of proof for revocation could be set by law as 
the balance of probabilities. There could be appeal against revocation by the licensing 
authority to an independent tribunal or to the courts. 

5 1 . The licensing authority might most sensibly be a central agency or Government 
department, as this would reduce the need for nationally operating companies to 
register many times over. It would also be necessary to allow comprehensive 
nationwide checks on particular firms to be made. Landowners wishing to employ a 
wheelclamp operator could under this scheme more easily identify reputable firms. 
Enforcement of the scheme could reasonably be carried out locally by Trading 
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Standards Officers, by the police or by a specific regulatory body set up for the purpose. 
However, such a scheme might operate unfairly in respect of smaller firms, by 
imposing bureaucratic burdens. 

52. Questions that arise include: 

• How simple would it be to enforce a central licensing scheme? Would 
the “fly-by-night” nature of the some firms make it difficult to identify 
the perpetrators of abuses and enforce the provisions, or would having 
a central administration avoid this difficulty? 

• Should such a scheme involve automatic penalties for landowners 
employing unlicensed wheelclamping operators (i.e. whether or not 
they knew that the operator was unlicensed?) 

• What costs and inconvenience would be involved in establishing a 
central (national) licensing authority and in enforcing the scheme 
through either Trading Standards or the police service? Could the 
administration/inspection costs be recoverable through the licence fee? 

• The Government is committed to reducing significantly the number of 
business licences - does this activity warrant the introduction of a new 
licensing scheme, despite that overall objective? 

• Would licensing firms deal satisfactorily with the more dangerous 
abuses if the penalties were purely civil? Should people put in danger by 
clamping be given a clearer justification for seeking immediate police 
assistance? 



(E) STATUTORY LICENSING OF LAND 

53. Under this option the landowner would apply to the local authority (or some 
other local body) for a licence to use wheelclamps on a particular piece of land, and 
would then either operate or buy-in the service if the licence were granted. (It is for 
consideration whether a landowner should be required to apply for a licence to erect a 
warning notice, even if he or she did not intend to employ a wheelelamp operator. It is 
arguable that without such a requirement the job of the licensing and enforcement 
authorities would be made more difficult. On the other hand such a requirement would 
add to the burden on the licensing authorities.) As in option D any abuse by a 
wheelelamp operator or the landowner would lead to the potential revocation of the 
licence and, possibly, legal sanctions. Wheelclamping on private property other than 
under a licence would be illegal and could be dealt with by criminal sanctions or civil 
action. The wheelclampers’ liability could be determined under the terms of their 
contract with the landowner or could be made absolute under the legislation. 

54. As under option D, the legislation would need to spell out the basic criteria for the 
granting of a licence - in particular, landowners could be obliged to demonstrate their 
need for the use of wheelclamps. The legislation would also need to identify the 
requirements of good clamping practice that, if contravened, would incur the risk of 
revocation. The standard of proof for revocation could be set by law as the balance of 
probabilities and appeal against revocation could be by means of civil action against the 
licensing authority. As under options C and D above, criminal sanctions would 
probably be required to cover the profiteering activity related to waste ground, but in 
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this case the sanctions could potentially bite on both the clamper and (if there were 
evidence of negligence or complicity) the landowner who allowed the unlicensed 
clamping to occur. This would encourage proper management and control by land- 
owners. The need to involve the police where individuals are put at risk by inconsi- 
derate clamping might also point to criminal sanctions for at least some aspects of bad 
practice. 

55. Enforcement could lie chiefly with the local authority which issues the licence (or 
a specific regulatory body set up for the purpose)* acting against landowners. It might 
also, by controlling the legitimate market and facilitating self-regulation, help to drive 
the “cowboys” out of business. In practice, as with option D, revocation of a licence to 
use wheelclamps might prove a more effective deterrent than limited criminal 
sanctions. 

5 6 . Questions that arise include: 

• This option provides for a national framework with an additional 
element of local discretion in granting licences. Is this an advantage or 
a disadvantage? 

• This option places the legal responsibility for wheelclamping on the 
landowner - the user and beneficiary of the service - with the possibility 
of extending responsibility to the wheelclamp operator, dependent on 
the contract terms. This provides an incentive for the landowner to 
employ reputable wheelclamp operators. Is this the most appropriate 
way to deal with the problem? 

• What costs and inconvenience would be involved in introducing local 
licensing (as against the national scheme proposed under Option D) 
and in enforcing the scheme through a local agency (whether Trading 
Standards, the police service or the local authority)? 

• Would the cost to the licensing authority of this option be wholly 
recoverable through a licence fee? How would the level of fee be 
determined - flat rate or sliding scale, and on what criteria? 

• Could this option operate without licensing wheelclamp operators too 
(on the basis that it would create a substantial incentive to a self- 
regulated wheelclamping industry, with landowners insisting on some 
kind of professional accreditation from the firms they employed)? 



(F) BANNING 



57. If the view is reached after all that clamping should not be allowed or that it 
cannot be effectively controlled, this has the virtue of simplicity - it would be relatively 
easy to define and to enforce. Of course, this is already the Scottish position, as their 
courts have found that the activity of wheelclamping amounts to theft under Scottish 
law. Because the legal position is not as clear in England and Wales it is less easy to 
determine the best way forward. There are arguments of principle against banning, in 
that it can be said to represent an unwarrantedly draconian interference with private 
activity on private land, but also arguments of principle in favour (e.g. landowners can 
already achieve redress through the civil courts when motorists trespass on their land 
and the Government should therefore not be sanctioning “self-help” by landowners in 
employing wheelclamp operators.) 
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58. Proponents of banning argue in addition that the wheelclamp is a recent invention 
and that landowners in England and Wales have other, longer standing, methods of 
preventing illegal parking. The wheelclamp is argued to be a disproportionate response 
to the problem. 

59. Questions that arise include: 

• Would such action be unhelpfully severe? What reasonable alternatives 
are available to landowners? 

• Would the costs of enforcement prove disproportionately high? 

• If this option is pursued, should the activity become criminal, or 
merely a civil wrong? 

• What other costs might arise, for instance through the use of alter- 
native deterrents to unauthorised parking, or the effects of failing 
adequately to control illegal parking on private land? 
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COMMENTS 



60. The Home Office would welcome comments on any of the options (or 
combination of the options) set out in paragraphs 36-59 and on any of the 
questions raised throughout the paper. Factual information on the incidence 
of wheelclamping and the potential costs and benefits of the six options would 
be particularly useful. 

6 1 . Comments should be sent by 31st May 1993 to: 

Nicole Smith., Criminal Policy Department, Home Office 
Room 339, 50 Queen Anne’s Gate, LONDON SW1H 9AT 



February 1993 
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